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BARNES, J., FOR THE COURT:

1. Thisis an apped by the employer, Jerry M. Gilbregth, of adecisonof the Circuit Court of Jones
County, Mississppi reverang the Missssippi Enployment Security Commisson (MESC) Board of
Review’'s denid of unemployment compensation to his former employee, Julie S. Carlide, and finding

Calide entitled to unemployment benefits. We find that the MESC order disqualifying Carlide from



receiving unemployment benefitswas not based on substantial evidence and was, therefore, arbitrary and
capricious. Therefore, we affirm the order of the circuit court reverang the decisionof the MESC Board
of Review. Rather than deciding Carlide's entitlement to benefits, however, the circuit court, as a court
of appeal, should have remanded this cause to the MESC for further proceedings. Consequently, weaffirm

the decison of the circuit court in part, reverseinpart, and remand to the MESC for further proceedings.

STATEMENT OF FACTS, COURSE OF PROCEEDINGS
AND DISPOSITION BELOW

12. Jie S. Calide was employed by attorney Jerry Gilbreath as a secretary for over nine years.
Carlide's employment came to an end on May 17, 2002; there is a dispute between the parties asto the
crcumstances which led to Carlide's separation from employment. Carlide contends that she was
terminated by Gilbreeth, while Gilbreath counters that Carlide voluntarily quit.

13.  Anemploymentinterviewer withthe Miss ssippi Employment Security Commissiontook statements
from both Gilbreath and Carlide. Gilbreath reported that Carlide quit “ because she was going to relocate
to[A]labamawithher brother.” Carlide “denig[d] quitting to relocate to [A]labama withher brother, and
stated she had never discussed anythinglikethat with [Gilbreath.].” Instead, Carlide stated that Gilbregth
discharged her for no reason, dthough she intimated that he was emotionaly unstable due to a recent
stroke. Based upon these interviews, the claims examiner

determined that Carlide had quit her job which disqualified her from receiving unemployment benefits.
14. Calide appealed this decis onof the daims examiner and was granted a hearing before an gppedl's

refereeonduly 9, 2002. Gilbreath did not attend the hearing. Carlide testified unequivocally that she did



not quit her job. She testified that anemotiond Gilbreath called her into his office at five o’ clock on Friday
afternoon and informed her “it’ stime we part our ways.” The only reason he gave was that the cash flow
was hot there, which Carlide confirmed was due to Gilbreath's ingbility to work following a stroke the
previous December. Although Carlideindicated she would like to add a“few comments’ to the record,
the referee stated, “If you didn’t quit your job, | don’t need any other information.” The gppedls referee
subsequently found that Carlide was terminated from her job and entitled to unemployment benefits.

15. Gilbreath immediatdy requested a rehearing, claming that due to hisill hedth and hispardegd’s
being on vacation the week of the July 1-5, the mail was not picked up until Tuesday, July 9",
goproximately an hour and a hdf after the hearing began. Despite Carlide's argument that it was not her
fault that Gilbreathdid not pick up his mail on Monday, July 8,* the Board of Review remanded the cause
to the apped s referee for the employer’ s tesimony and any additiona testimony from the clamant.

6.  After saverd rescheduling notices, the hearing was held on September 12, 2002. Only Gilbregth
and his two witnesses were present & the hearing. Gilbreath testified that Carlide voluntarily terminated
her employment; his version of the reasons for her quitting was, however, somewhat different from the
account he origindly reported to the employment interviewer. At the hearing, Gilbreath testified that
Carlidetold him that she was going to Gulf Shores, Alabamato bewith her brother the firgt week in June

to celebrate her birthday and was getting married on July 27. Gilbresth further testified that he requested

!Calidé€ s correspondence to the Board of Review stated that while she “wasvery unhappy with
[her] job” dueto “putting up with abuse & foul language for 10 years,” she “would not quit a 10 yr. job,
being asingle parent, without having another job to go to.”
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Calide not toleave im“highand dry,” and, while she originaly agreed to work for two additiona weeks,
she later changed her mind and never returned to work.
q7. Gilbreath dso offered into evidence atape recording left by Carlide on the answering machine of
Marilyn Johnson, Gilbresth’s pardega, on the morning of May 17 inwhichCarlide stated that she “can't
take anymore’ and was “most likely going to quit today.” Johnson authenticated the tape recording and
testified that dthough Carlide had previoudy mentioned quitting, she had never followed through. Lampkin
Buitts, anattorneywho apparently shared office space with Gilbreeth, testified that Carlide told hmonMay
16 that she was going to quit “because they’ d had afuss or something.” He dso confirmed that Carlide
had talked about quitting on previous occasions.
8.  Theentirefilerdativeto Calide' s clam was returned to the Board of Review which, on October
25, 2002, found that Carlide voluntarily left her employment with Gilbresth“indicating thet the reason for
her leaving wasto relocate to another locdity.” The Board of Review, therefore, reversed the decision of
the appedls referee and found Carlide disqudified for benefits. Carlide was sent a notice of overpayment
inwhichshe was requested to make immediate restitution of the unemployment benefits she had beenpaid.
T9. Calide moved to st the decison of the Board of Review aside, claming that she was never
notified of the hearing scheduled for September 12, 2002, and aso filed anotice of apped. Apparently in
response to the circuit court’s request for her assgnment of error, Carlide filed a document more fully

outlining her versonof events and annotating various documentsin the file with her comments or concerns.



Among the matters Carlide called to the circuit court’s attention was lack of support for the Board of
Review’ s finding that she had l&ft her employment “to relocate to another locality.”?
110. By order entered March 6, 2003, the Circuit Court of Jones County, Mississippi, reversed the
decison of the MESC Board of Review, finding the decison “not supported by the evidence” and
reingtated Carlidesunemployment benefits. The court determined that Carlide” wasdischarged on or about
May 17, 2002and. . . the testimony and evidence before the Mississppi Employment Security Commission
takenon Tuesday July 9, 2002 indicates and showsthat the Claimant, Julie Carlide, met the burden of proof
and isentitled to the benefits of the Mississppi Employment Security Commisson.” The court made no
reference to the evidence presented at the September 12, 2002, hearing.
11.  Gilbreath filed amationto reconsider whichwas denied on March 20, 2002. Thereafter, on April
16, 2002, he filed amoation to reconsder and for recusa in which he requested an opportunity to be heard
on hisorigind motion to reconsder and suggested that “ by reason of the close personal friendship of Jerry
Gilbreeth with the judge, and of the close personal friendship of the Court’ slaw clerk . . . with the plantiff,”
the trid judge should recuse himsdf fromthe cause. Two days later, Gilbreeth filed a notice of gpped from
the March 6, 2003, order and the March 20, 2002, denial of his motion to reconsder.

ISSUES ON APPEAL
12.  On gpped, Gilbreath raises the following issues which we quote verbatim:

1. Whether Julie S. Carlide met her burden of proof asto her dleged termination by Jerry
M. Gilbregath.

Calide underlined the finding, added a question mark and the notation “never heard anything
about thisl”



2. Whether or not the Circuit Judge abused his discretion in summarily denying a full
hearing to the parties prior to his reversa of the decision of the Mississippi Employment
Security Commission.

3. Whether or not the Circuit Judge was in error in his denid of Jerry M. Gilbresath’'s
Moation for Reconsideration and Recusdl.

4. The overwheming weight of credible evidence in the record demonstrates a voluntary

separation from employment by Juie S. Carlide, requiring reversal of the Order of the

Circuit Court and affirmance of the decison of the Missssppi Employment Security

Commission.

STANDARD OF REVIEW

113.  The gppropriate standard of appellate review of aBoard of Review'sdecisonisset forth in section
71-5-531 of the Mississippi Code and explained by Allen v. Miss. Employment Sec. Comm'n, 639 So.
2d 904, 906 (Miss. 1994). The gtatute provides, "in any judicid proceeding under this section, the findings
of the board of review as to the facts, if supported by evidence and in the absence of fraud , shall be

conclusve, and the jurisdictionof said court shdl be confined to questions of law." Miss. Code Ann. § 71-

5-531 (Rev. 2000). Thecourtin Allen stated:

This court's standard of review of anadminigrative agency'sfindings and decisons
is well established. An agency's conclusons must remain undisturbed unless the
agency's order 1) is not supported by subgtantid evidence, 2) is arbitrary or
capricious, 3) is beyond the scope or power granted to the agency, or 4) violates
oné's condtitutiond rights.

Allen, 639 So. 2d at 906. “Subgtantia evidence’ is that which is relevant and capable of supporting a
reasonable concluson, or "morethanamere santilla of evidence.” Hooksv. George County, Mississippi,
748 So. 2d 678, 680 (1110) (Miss. 1999). Substantia evidence hasbeen further defined by the Missssippi

Supreme Court to be “such relevant evidence as reasonable minds might accept as adequate to support a



concluson.” Public Employees’ Retirement System v. Marquez, 774 So. 2d 421, 425 (113) (Miss.
2000) (quoting Delta CMI v. Speck, 586 So. 2d 768, 768 (Miss. 1991)). A decision not based on

subgtantid evidenceis “arbitrary and capricious.” Marquez, 774 So. 2d at 429 (1133).
ANALYSIS

WHETHER THE CIRCUIT COURT PROPERLY REVERSED THE MESC
BOARD OF REVIEW'S DECISION DISQUALIFYING CARLISLE FROM
RECEIVING UNEMPLOYMENT BENEFITS

114. Gilbreath' sfirgt, second and fourth issues al concernthe sufficiency of the evidence supporting the
Board of Review’s decison to disqudify Carlide from receiving unemployment benefits and the propriety
of the circuit court’ s reversing that decision; accordingly, wewill addresstheseissuessmultaneoudy.® The
reason for Julie Carlide' s separation from employment isin dispute. Carlide dams she was discharged,
while her employer Jerry Gilbresth dams Carlide voluntarily left. This distinction is important in thet it
determines which party hasthe burden of proof. Section 71-5-513 of the Mississippi Code statesthat "the
burden of proof of good cause for leaving work shal be on the claimant, and the burden of proof of
misconduct shdl be on the employer.” Miss. Code Ann. § 71-5-513 A(1)(c) (Rev. 2000). If Carlide
voluntarily left employment with Gilbregth, she would be required to prove it wasfor good cause. If Calide

was fired, Gilbreath would be required to show that the discharge was aresult of Carlidée's misconduct.

M15.  Although gppellate courts gpply a deferentid and limited standard of review to factud findings of
the MESC Board of Review, if the board “offer[s] an explanation for its decision that runs counter to the

evidence before [it],” the board' s action is arbitrary or capricious. See Citizens Ass n for Responsible

3Any issue not addressed in this opinion is moot.
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Development, Inc. v. Conrad Yelvington Distributors, Inc., 859 So. 2d 361, 365 (7) (Miss. 2003)

(quoting Miss. Dep't of Envtl. Quality v. Weems 653 So. 2d 266, 281 (Miss. 1995)).

716. The Board of Reviewfound that Julie Carlide voluntarily left her employment with Gilbresthon May
17, 2002 to relocate to another locdity. The record before the MESC does not support thisfinding. The
only mentionof any possible relocation by Carlideisin theinitid report of the employment interviewer who
records that Gilbreath stated that Carlide quit “ because she was going to relocate to [A]labama with her
brother.” Carlide, however, denied this contention. When Gilbregath testified before the apped sreferee, he
made no referenceto any relocationby Carlide, and his only mention of Alabama wasthat Carlide planned
to spend a week’ s vacation with her brother in June. Whether Gilbreath dtered his account of Carlide's
separation, or whether the employment interviewer misinterpreted his origina account, we do not know.
However, the Board of Review’ s reliance upon this discredited statement to support itsfinding that Carlide
voluntarily left her employment is arbitrary or capricious. Accordingly, the drcuit court was correct in its

decision to reverse the decision of the Board of Review.

17.  Thedrcuit court wasincorrect, however, indeciding the disputed issue of fact asto whether Carlide
voluntarily left her employment or was terminated. By statute, the MESC is the finder of fact, and the
jurisdiction of the appellate court is “confined to questions of law.” Miss. Code Ann. § 71-5-531 (Rev.
2000). Thisisnot acasewherethefactsare undisputed and theissue before the reviewing court iswhether
those facts congtitute misconduct as a matter of law. (See, e.g., Allen v. Miss. Employment Sec.
Comm'n, 639 So. 2d 904, 906-07 (Miss. 1994)). Inthiscase, the centrd factua issue-whether Carlide

voluntarily left her employment or was terminated must be decided. Althoughthe Board of Review’ sorigina



finding was not based upon substantid evidence, we believe that further factua determination iswithin the
province of the Board of Review rather than the circuit court Sitting as a court of appea.* Accordingly, we
reversethe drcuit court’ s determinationthat Carlide is entitled to unemployment benefits and remand to the

MESC Board of Review for further proceedings.

718.  Onremand, we direct the Board of Review to reopen the record and provide both the parties the
opportunity to present evidence or cross-examine the other party and his’her witnesses. Our reasons are
two-fold. Fird, it would be arbitrary to deny Carlidethe opportunity to rebut the evidence Gilbreath placed
into the record on September 12, 2002. Carlide contendsthat she did not receive notice of the September
12, 2002 hearing beforethe appedls referee. We are aware of the presumption of delivery which attaches
to the proof of proper pogting of first class mail (see Holt v. Miss. Employment Sec. Comm'n, 724 So.
2d 466, 470 (11119-26) (Miss. Ct. App. 1998)); however, under the unique circumstances of this case, it
would be arbitrary for the Board of Review to rely upon the presumption to deny Carlide the opportunity
to present evidence on remand when the Board granted Gilbreath’ srequest to reopenthe record when his
only excusefor non-attendance at the first hearing wasthat he failed to pick up his mal fromthe post office.
If the presumption of ddivery were to gpply, it would apply equaly to Carlide and Gilbreath. Second,

based upon the current record, it is obvious to this Court that the full account of the events which led to

“While section 71-5-531 provides that the Board of Review's findings of fact are “condusive’if
supported by substantia evidence, the statute does not state what the course of proceedings should bein
the event the appellate court determines the findings of fact are not based on substantia evidence. In
Williams v. Miss. Employment Sec. Comm’' n, 395 So. 2d 964 (Miss. 1981) the Mississppi Supreme
Court determined that the uncorroborated hearsay evidence relied upon by the MESC in denying
unemployment compensation did not condtitute “substantiad evidence.” Rather than determining the
resultant factud issue itsdf, however, the court remanded the case for further proceedings consistent with
the opinion. Id. at 966. We believe this to be the appropriate procedure in the case at bar.
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Carlid€e s separation from employment has not yet been told, probably due to the digointed way in which
the record was developed and the referee’s refusd to dlow Carlide to add her “few comments’ on the

record.

119. THEJUDGMENTOFTHECIRCUIT COURT OF JONES COUNTY ISAFFIRMED IN
PART, AND REVERSED IN PART, AND THE CASE IS REMANDED TO THE MESC
BOARD OF REVIEW FOR FURTHER PROCEEDINGS CONSISTENT WITH THIS
OPINION.

KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR.
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